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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR:: TEZPUR 

 

G. R. Case No. 2276 of 2010 

Under section 341/324 r/w 34 of I.P.C 

(Arising out of Tezpur PS Case No. 1081 of 2010) 

 

State of Assam 

-VS- 

           1) Md. Amir Hussain 

     2) Md. Amir Hamja 

     Both are S/o: Md. Joinal Uddin @ Abedin  

      
     3) Md. Moizuddin @ Koyababu  

     S/o: Md. Suraj Ali 

     All are R/O of: Rajbhoral 

     P/S: Tezpur 

     Dist: Sonitpur, Assam              ... Accused Persons 

 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 

Evidence recorded on: 19.08.2014, 26.05.2015, 20.08.2015, 29.03.2016  

 & 28.09.2016  

Argument heard on: 18.03.17 

Judgment delivered on: 18.03.2017 

For the State: Sri J. Adhikary, Asst. Public Prosecutor 

For the accused: Sri B. Tamuli, Ld. Advocate 
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J U D G M E N T 

 

1. The case of the prosecution in brief is that the informant Md. Umar Faruqe, 

resident of Rajgarh under Tezpur Police Station lodged an ejahar before the O/C, 

Tezpur PS stating inter-alia that on 25.11.2010 at about 2 PM when he was selling 

fish in the Ex-Police Line market, the elder brother-in-law of the informant was badly 

assaulted and beaten up by the accused persons, as a result of which he sustained 

injury. When the informant came to know about this, he immediately came and took 

the injured to the hospital and he was given stitches on his head injury. He further 

stated that the accused persons had injured the brother-in-law of the informant on 

his body also and they had taken out Rs. 42,000/- from the pocket of the victim 

which he had earned after the whole day selling fish in the market. Hence, the 

ejahar.  

 

2. On receipt of the ejahar, the O/C Tezpur PS received and registered the 

same as Tezpur PS Case No. 10841/10 u/s 341/325/379/34 of IPC and entrusted SI 

Haresh Ch. Borah to investigate the case.  

 

3. The police after investigation of the case submitted charge sheet against the 

accused persons namely-Amir Hussain, Amir Hamja and Koyababu @ Mohibuddin, 

u/s 341/324 r/w 34 of IPC. When the case came for trial, summons were issued to 

the accused persons, namely, Md. Amir Hussain, Md. Amir Hamja and Md. Moizuddin 

@ Koyababu and on appearance of the aforesaid accused persons, copy of the 

relevant document were furnished to them and the charge was framed u/s 341/324 

r/w 34 of IPC and it was read over and explained to the accused persons to which 

they pleaded not guilty and claimed to be tried.      

 

POINTS FOR DETERMINATION 

 

(i.) Whether the accused persons on 25.11.2010 at 2 PM had in 

furtherance of their common intention wrongfully restrained the 
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brother-in-law of the informant on the public way and thereby 

committed an offence punishable under section 341 r/w 34 of IPC, 

as alleged?  

 

(ii.) Whether the accused persons on the same date, time and place in 

furtherance of their common intention voluntarily attacked the 

brother-in-law of the informant and had caused him injury by 

means of sharp cutting object and thereby committed offence 

under section 324 r/w 34 IPC, as alleged?  

 

4. The prosecution side examined as many as five witnesses including the I/O. 

The prosecution failed to examine the informant as well as the victim of this case. 

The medical report of the injured Md. Alam Hussain was exhibited as Ext. 1, the FIR 

as Ext. 2 and the Charge sheet as Ext. 3. After closure of prosecution evidence, the 

accused persons were examined under section 313 CrPC; the defence plea was of 

total denial, defence declined to adduce any evidence in support of their case.  

 

5. I have heard arguments for both the parties. I have also perused the record 

as a whole. The learned counsel for the accused person submitted that there is no 

material against the accused persons as such the accused persons needs to be 

acquitted. He further stated that most of the PWs were declared to be hostile by the 

prosecution and it is impossible to convict one relying upon the evidence of hostile 

Pws.   

Also heard the Ld. Asst. PP. 

DISCUSSION, DECISION AND REASONS THEREOF: 

6. Now, in order to arrive at a just decision and for fair adjudication of the 

matter, let me discuss the evidence on record a whole. 

7. The PW 1, Md. Suleman Khan who had appeared to depose on receiving 

summon stated in his evidence-in-chief that he knows nothing about the alleged 

occurrence. He stated that he did not see the occurrence himself and he knows none 



Page 4 of 10 
 

of the accused persons of this case. The prosecution prayed for declaring the said 

witness as hostile and accordingly the witness was declared hostile.  

 

8. In his cross examination, the witness stated that the accused persons are not 

his relatives. He stated that police did not record his statement nor he was 

interrogated. He stated that whatever he has deposed in the Court is true.  

 

9. PW 2, Md. Dildar Hussain was also declared as a hostile witness as per 

the suggestion of the prosecution. The witness Dildar Hussain stated in his evidence-

in-chief that he knows neither the informant nor the accused persons who were 

standing in the dock on that relevant day. He too stated that he knows nothing 

about the alleged incident. The witness was cross examined by the prosecution as 

well as by the defence.  

 

10. In his cross examination, he stated that on the date of alleged incident he 

did not see Alam Hussain at the market having verbal dispute with regard to ½ Kg 

measuring weigh with him where the accused persons, Md. Amir Huss ain, Md. Amir 

Hamja and Md. Moizuddin @ Koyababu  were fighting and then he did not stop them 

from fighting and in the evening when Alam Hussain was about to go home he did 

not see the accused persons catching hold of Alam Hussain and starting to assault 

him by means of weighing instrument and thereby causing severe injuries to him. He 

stated that he did not see any money being taken by the accused persons.  

 

11. In his cross examination by the defence, the witness has stated that the 

accused persons are neither his relatives nor his friend and he knows the informant 

Amir Hussain and that he had no enmity with him. He stated that he did not state 

anything before the police and whatever he has deposed in the Court is the truth.  

 

12. PW 3, Dr. Amarjit Kaur is the Senior Medical and Health Officer under the 

Joint Director of Health Services, Tezpur. The medical officer had on receiving 

summon appeared before this Court and stated that on 25.11.2010 at about 2:55 
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PM he examined one Alam Hussain (28 years) male, escorted and identified by 

Tafazul Hussain vide Hospital Regd. No. 69117/E and on examination he found:(i) 

Lacerated cut injury over left perito occipital region of the scalp size 2 inch x ¼ x ¼ 

inch. He stated that no other external injury was seen at the time of examination. 

He exhibited the injury report as Ext. 1.  

 

13. In his cross examination, the medical officer stated that Ext. 1 is the extract 

copy of Emergency OPD register and the prescription number is mentioned in the 

Ext. 1 but there is no note certifying that Ext. 1 is the extract copy of the Emergency 

OPD registration. He further deposed that in Ext. 1, he did not mention whether 

Tafazul Hussain is a private person or police person. Neither is there any mention of 

police reference number since he did not find the same at the time of examination of 

the injured. The medical officer stated that he did not know Alam Hussain and 

Tafazul Hussain personally and he had mentioned their names in the Ext. 1 on the 

basis of their introduction. He stated that as per the Ext. 1 the injury sustained by 

the injured person can be caused by means of dashing and pointed object or by 

falling over the hard substance. He denied the suggestion that Ext. 1 is not authentic 

and therefore is not admissible as evidence.   

 

14.  PW 4, Md. Samar Ali is another independent witness who also appeared 

after receiving summon and stated that he knows neither the informant nor the 

injured. He stated that he knows the accused Amir Hussain whom he used to know 

personally but he did not know the other accused persons. He stated that the 

alleged occurrence occurred about 5 years back. He stated that on the date of 

alleged occurrence, he had gone to collect money for his work and when he came 

later he heard that Amir Hussain had some fight with some fellow.  

 

15. In his cross examination, he stated that he had not witnessed any fight with 

his own eyes. 
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16. PW 5, Sri Haresh Ch. Borah is the investigating officer of this case and he 

appeared on receiving summon from this Court and he stated that on 25.11.2010 

the ejahar was lodged by one Md. Umar Faruqe before the O/C, Tezpur PS and the 

O/C has registered the said ejahar as Tezpur PS Case No. 1081/10 and he was 

entrusted with the investigation of the case. Thereafter, he went to the place of 

occurrence, prepared sketch map, recorded the statement of the witnesses and had 

sent the injured for medical examination. Thereafter, on finding the materials 

against the accused persons, he arrested them and allowed them to go on bail since 

the offences are bailable in nature and thereafter he collected the medical reports. 

On completion of investigation, he submitted charge sheet against the accused 

persons, namely, Md. Amir Hussain, Md. Amir Hamja and Md. Moizuddin @ 

Koyababu u/s 341/324 r/w 34 of IPC. He stated that PW 1, Suleman Khan had 

admitted before him that “on the date of alleged incident in between 1-1:30 PM the 

accused persons namely Amir Hussain, Amir Hamza had an argument with 

Kayababu. Alam Hussain then intervened to stop their fight. Thereafter on the same 

day at about 2 PM when Alam Hussain closed his shop and was going home, then 

the accused persons restrained Alam Hussain and assaulted him with a Doga Palla in 

his head, resulting into severe injuries in his head and other parts of the body. 

Thereafter the accused persons had fled away from the place of occurrence.”  He 

stated that PW 1, Suleman Khan had admitted of witnessing the accused persons 

assaulting Alam Hussain by means of Daga Palla in his head by himself. The I/O 

further stated that PW 2, Dildar Hussain had also stated before him that “on the 

date of alleged incident in the morning at the market, he saw Alam Hussain, Amir 

Hamza and Taya Babu @ Moizuddin had a verbal dispute regarding ½ Kg weight 

and he had then stopped the fight and on the same day in the evening when Alam 

Hussain was about to go home the accused persons caught hold him and started to 

assault him by means of the measuring instrument and caused severe injury to him. 

He stated that the said PW 2 had not seen the accused persons taking away any 

money.”    
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17. In his cross examination, the I/O stated that as per Ext. 2 the place of 

occurrence is a market place by the name of Goubazar and it used to generally 

function in the morning hours. He stated that he had not submitted any sketch map 

in this case. He denied the suggestion that he had not prepared the statement 

marked as Ext. 4 and Ext. 5 on himself and those statements were not made before 

him by the PW 1 and PW 2.  

 

18. From the evidence of the Pws, as a whole it is found that most of the Pws 

were declared hostile and it was the evidence of the M.O. only which suggested that 

the injured had sustained lacerated cut injury over the left parietal occipital region of 

the scalp, the size of which was about 2 inch x ¼ x ¼ inch. It is further noticed that 

the prosecution had failed to examine the most vital witnesses i.e. the informant Md. 

Omar Farookh and the injured/victim Md. Alam Hussain and during argument or in 

the course of evidence of the Pws, no any explanation was advanced for this. There 

has been no any specific reason cited for the failure on the part of the prosecution 

to examine the said Pws. As has been stated earlier, most of the Pws, i.e. the Pw-1, 

and 2 were declared hostile and the prosecution could not elucidate any 

incriminating material against the accused persons from the cross examination of 

the said hostile Pws. The M.O. who had examined the injured Md. Alom Hussain 

categorically stated that he could not say whether the person escorting the injured 

person was a police person or a private person, hence, it creates a shadow of doubt 

as to whether the injured person whom the M.O. had examined was the person who 

was the victim in this case. The M.O. further stated that the nature of injury 

suggests that it might had been caused by falling over some hard substance or by 

dashing with some pointed object. The report of the M.O. also creates doubt as to 

the nature and type of injury sustained by the victim, and most importantly there 

has not been made any seizure in connection with this case, hence in absence of the 

object by means of which the injury was inflicted upon the victim it can not at all be 

said how the injury was caused and in order to attract the offence u/s-324, IPC it 

must be shown that the injury complained of had been caused by some sharp 

cutting object.  
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19. Again, from the evidence of the I/O it reveals that the place of occurrence is 

a market place called “Gaubazar” and when it is a market place then it is obvious 

that many people had been there at the time of the alleged occurrence, but the I/O 

has failed to specify why he had not recorded the statements of any of the persons 

who had witnessed the alleged occurrence. He further stated that although he had 

prepared sketch map but he had failed to submit the same in this instant case. The 

I/O further stated that he had not prepared the statements of the hostile witnesses 

i.e. the Pws-1 and 2 which are marked as Ex-4 and 5, respectively. 

20. Situated thus, it is found that the prosecution has failed to implicate the 

accused person of committing any of the charges as alleged, beyond reasonable 

doubt. 

  

Given under my Hand and Seal of this Court on this the 18th day of 

March, 2017  

 

 

  

 

      

(Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

Sonitpur: Tezpur  

 

Dictated and corrected by me:- 

 

      (Smt. P. Chakravarty) 

Judicial Magistrate First Class,  
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        Sonitpur: Tezpur  

 

Dictation taken and transcribed by me: 

           Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1:  

PW 2:  

PW 3:  

PW 4:  

PW 5:  

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

 

4. Prosecution Exhibits: 

Ext 1  :  

Ext 2  :  

Ext 3  :  

Ext 4  :   

Ext 5  :  

Ext 6  : 

Ext 7  :    

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 


